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________________________________ 

 

1. This Note sets out the essentials of the judgment in this case.  Key messages 

are set out at the end of this note after a summary of the facts and holdings.  

 

Facts 

2. The basic facts are known to the EHRC. However, to summarise the 

essential facts:  

 

3. PP is a plumbing company which has a number of operatives working for 

it. Mr Smith worked exclusively for PP over a number of years.  

 

4. As to the contractual arrangements between Mr Smith and PP, they had 

entered into an agreement under which he agreed to undertake plumbing 

and heating work personally for PP.  The agreement described Mr Smith as 

self-employed and incorporated PP’s procedures and working practice 

manual. The manual contained various terms and conditions requiring him 

to: work a five-day week with a minimum of 40 hours; display the first 

appellant's company identification card when working for it; wear a 

uniform bearing the first appellant’s logo; have a charge deducted from his 

monthly wages for the mobile telephone which the first appellant had 
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issued to him; and to pay rental charges monthly in advance for the use of 

one PP's vans.  This agreement was replaced by a more detailed agreement 

four years later but which again imposed personal obligations on Mr Smith 

in particular to provide work.  It also contained many restrictive covenants. 

Neither of the agreements contained any provision allowing Mr Smith to 

provide a substitute in his place. 

 

5. Following a heart attack, Mr Smith asked to work reduced hours, but PP 

refused. After a period of absence due to ill health, PP informed Mr Smith 

that in the interests of his health and safety he was suspended until the 

matter was resolved.  

 

6. Following termination of his contract, he issued proceedings against PP 

(and another) in employment tribunal, complaining of (i) unfair dismissal 

(ii) direct disability discrimination (iii) discrimination arising from 

disability (iv) a failure to make reasonable adjustments (v) an unlawful 

deduction from wages. 

 

7. The tribunal concluded that Mr Smith did not work under a “contract of 

employment” within the meaning of ERA 1996, s 230(3)(a) because there 

was an absence of the “irreducible minimum” of obligation on the 

employer required to meet the requirements of such a contract, in particular 

to provide and to pay for work.  This finding was not the subject of appeal. 

 

8. However, the tribunal concluded that he was a “worker” under ERA 1996, s 

230(3)(b), and SI 1998/1833, reg 2(1), and that he met the (wider) definition 

of “employment” in EA 2010, s 83(2)(a). The EAT and Court of Appeal 

dismissed PP’s appeals against that ruling. 
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Supreme Court 

9. The court unanimously dismissed PP’s appeal, holding that the tribunal 

had been entitled to conclude that the respondent qualified as a “limb (b) 

worker” under section ERA 1996, s 230(3)(b) (and by analogy the relevant 

provisions under SI 1998/1833 and EA 2010), and his substantive claims 

were allowed to proceed to a full hearing. 

 

10. Referring to the appeal decision of HHJ Serota QC, Lord Wilson (with 

whom Lady Hale, Lord Hughes, Lady Black and Lord Lloyd-Jones agreed) 

noted that PP wanted to present its operatives to the public as part of its 

workforce but also to render them self-employed and, too, to exert a 

substantial measure of control over its operatives. 

 

11. Lord Wilson explored two principal factors as indicative (and sometimes 

determinative) of worker status: whether Mr Smith had undertaken to 

personally perform his work or services for PP and whether the latter could 

be characterised as his client or his customer. 

 

Personal performance  

12. As Lord Wilson observed, if Mr Smith was to qualify as a limb (b) worker, it 

was necessary for him to have undertaken to “perform personally” his work 

or services for Pimlico.  The question then arose  “Where, then, lie the 

boundaries of a right to substitute consistent with personal performance?” 

(§23) in circumstances where there was evidence that in some circumstances 

Mr Smith was able to engage other PP operatives to undertake work that had 

been allocated to him. 

 

13. The tribunal had found that apprentices or plumbers’ mates accompanied 

some of PP’s operatives, and in addition the operatives could bring in a 
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specialist external contractor if the job required the application of a 

specialist skill. Lord Wilson found that neither the plumber's mate nor the 

specialist contractor could be regarded as a substitute in such circumstances 

because the operative continued to do the basic work. Mere assistance in 

performance was not substitution of performance.   

 

14. As to other evidence of a right to substitute, Lord Wilson held that the 

tribunal had been entitled to find that Mr Smith’s only right of substitution 

was to another operative and was no wider than that and that it was helpful 

to assess the significance of the right of substitution by reference to whether 

the dominant feature of the contract remained personal performance on his 

part.  The terms of the contract clearly envisaged performance by Mr Smith 

personally, referring to your skills, competence, conduct and appearance 

and “The vocative words clearly show that these requirements are addressed 

to Mr Smith personally; and Pimlico’s contention that the requirements are 

capable also of applying to anyone who substitutes for him stretches their 

natural meaning beyond breaking-point” (§33). PP’s contention that the 

requirements were capable also of applying to anyone who substituted for 

him stretched their natural meaning “beyond breaking point” (§33). 

 

15. Accordingly, the Supreme Court held that the tribunal had been entitled to 

hold that the dominant feature of Mr Smith’s contracts with PP was an 

obligation of personal performance. To the extent that his facility to appoint 

a substitute was the product of a contractual right, the limitation of it was 

significant. The substitute had to come from the ranks of PP’s operatives. It 

was the converse of a situation in which the other party was uninterested in 

the identity of the substitute, provided only that the work got done. 

 

Client or customer 
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16. The question of how relevant it was to discern the extent of PP’s contractual 

obligation to offer the respondent work and the extent of his obligation to 

accept such work was found by Lord Wilson to be a difficult one. Mr 

Smith’s claim to be a “limb (b)” worker was founded on the fact that he had 

bound himself contractually to perform work for the first appellant. Both 

the EAT and Court of Appeal chose to wrestle with whether his contract 

with the first appellant was an umbrella contract, ie whether it cast 

obligations on him during the periods between his work on PP’s 

assignments. Lord Wilson remained unconvinced that this was either a 

necessary or even a relevant question. 

 

17. The second agreement contained two inconsistent provisions where it 

stated that “the Company shall be under no obligation to offer you work and you 

shall be under no obligation to accept such work from the Company” but also that 

“Normal Working Hours consist of a five-day week, in which you should complete 

a minimum of 40 hours”. 

 

18. Lord Wilson found that both the specialist tribunals and Court of Appeal 

were correct to construe these terms as meaning that the first appellant’s 

contractual obligation was to offer work to the respondent, but only if it 

was available. By contrast, his obligation to the first appellant was to keep 

himself available to work for up to 40 hours on five days each week on such 

assignments as the first appellant might offer to him. The court found the 

respondent was under a contractual obligation notwithstanding his 

entitlement to decline a particular assignment due to, for example, its 

location. Nor did it preclude the first appellant from electing not to insist on 

his compliance with the obligation in any event. 
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19. PP argued, relying on Windle v Secretary of State for Justice [2016] ICR 

721, that the presence of mutuality of obligation (or the presence or absence 

of an umbrella contract) was relevant to the second question under limb (b): 

namely, whether the other party was, by virtue of the contract, “a client or 

customer”. This is because it had been held in Windle that the absence of 

mutuality of obligation tended to indicate “a degree of independence, or a 

lack of subordination”.  We argued that this was incorrect: The policy 

imperatives behind the inclusion of limb (b) in the definition of a “worker” 

recognise that those in working relationships not amounting to 

employment may also be vulnerable to exploitation and abuse. Indeed, it 

will often be the most vulnerable workers who find themselves working 

under arrangements that are not recognised as employment in the classic 

sense (eg zero-hours workers, giggers, casual home workers etc). The 

purpose in enacting limb (b) was to ensure that those workers enjoyed the 

protection of the most basic of employment rights and there was no 

threshold requirement of mutuality of obligation during any assignment or 

otherwise. In any event, Lord Wilson held that the employment tribunal 

had been entitled to find that there was an umbrella contract between PP 

and Mr Smith, which in turn rendered unnecessary any consideration of 

this question.  

 

20. The Supreme Court found that features of the contract, such as PP’s tight 

control over Mr Smith’s attire and the administrative aspects of any job, the 

strict terms as to when and how much it had to pay him, and the suite of 

covenants restricting his working activities following termination, meant 

that the tribunal had been entitled to conclude that PP could not be 

regarded as a client or customer of Mr Smith. 
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Key messages 

21. The following are key: 

a. Businesses operating in the “gig” typically impose contractual 

terms on those undertaking work (or “gigging”) that are designed 

to ensure that their giggers  appear to the outside world to be part of 

their workforce (uniforms, branded equipment etc) and which 

subject them to a great degree of control, but at the same time to 

render them self-employed. That will not work. The tribunals and 

courts will look at the substance of the arrangement. 

b. The fact of a right to substitute is not enough by itself to negate the 

requirement for “personal performance” where the dominant feature 

of the contract remained personal performance on the part of the 

worker. This may be regarded as especially important because we 

gather that some gig buisnesses are now not only permitting but 

requiring substitution on odd days in an effort to ensure that they 

can demonstrate that the right to subsitute is real, and that that 

there is, therefore, no obligation for personal performance. 

c. Lord Wilson left the door open on two of our arguments: firstly, 

that Secretary of State for Justice v Windle [2016] EWCA Civ 459, 

[2017] 3 All ER 568 was wrongly decided and, secondly, that the 

Supreme Court’s equation in Bates van Winkelhof v Clyde & Co LLP 

and another [2014] UKSC 32, [2014] 3 All ER 225 of the definition of a 

“worker” in ERA 1996, 230(3) with that of “employment” in EA 

2010, s 83(2)(a) was wrong and contrary to EU law.  

 

KARON MONAGHAN QC 

DAVID STEPHENSON 

12 July 2018 

 


