
[image: image3]

[image: image1]

[image: image2]

Response of the Equality and Human Rights Commission to the Post-Implementation Review of the Legal Aid, Sentencing and Punishment of Offenders Act 2012

September 2018

Consultation details:

	Title:
	Post-Implementation Review of the Legal Aid, Sentencing and Punishment of Offenders Act 2012 (LASPO)

	Source of consultation:
	Ministry of Justice

	Date:
	4 September 2018


For more information please contact:
	Lorel Clafton 

Equality and Human Rights Commission 

Fleetbank House 2-6 Salisbury Square 

London EC4Y 8JX

	Telephone number:
	020 7832 7800

	Email address:
	lorel.clafton@equalityhumanrights.com 


About the Equality and Human Rights Commission 

1. The Equality and Human Rights Commission (the Commission) is a statutory body established under the Equality Act 2006. It operates independently to encourage equality and diversity, eliminate unlawful discrimination, and protect and promote human rights. The Commission enforces equality legislation on age, disability, gender reassignment, marriage and civil partnership, pregnancy and maternity, race, religion or belief, sex and sexual orientation. It encourages compliance with the Human Rights Act 1998 and is accredited at UN level as an ‘A status’ National Human Rights Institution, in recognition of its independence, powers and performance.
Summary

2. The Legal Aid, Sentencing and Punishment of Offenders Act 2012 (LASPO) came into force in 2013 and made significant changes to the provision of civil legal aid in England and Wales. The Government’s aims were to discourage unnecessary and adversarial litigation at public expense; to target legal aid to those who need it most; to make substantial savings to the cost of the scheme; and to deliver better value for money for the taxpayer.
 
3. LASPO considerably narrowed the scope of legal aid, with the result that it is no longer available for most private family, housing, debt, welfare benefits, employment and clinical negligence matters.
 The remaining legal aid is available for some issues in areas including discrimination, asylum applications, housing repossession, debt matters where a person’s home is at immediate risk, forced marriage, and family problems where there is a risk of domestic abuse.
 In making these scope changes the Government considered the importance of the issue, the ability of individuals to present their own case, the availability of alternative sources of funding, and the availability of other routes to resolution.
 
4. LASPO made changes to the financial eligibility criteria for legal aid, including by increasing the amounts that people have to contribute from their income, and by removing automatic eligibility for people on means-tested benefits.
 
5. The amount of legal aid provided for both initial legal advice and for representation in court or at the upper-level tribunal has fallen significantly since LASPO was introduced. By March 2018 the number of cases where legal aid was provided for initial advice had fallen by more than 75 per cent compared with pre-LASPO levels,
 and the number of grants for legal aid for representation had fallen by 30 per cent.

6. The number of civil legal aid providers has fallen significantly since LASPO was introduced, from 4,253 providers in 2011-12 to 2,824 in 2017-18, including both solicitor firms and not-for-profit organisations.
 In some parts of England and Wales there is evidence of advice ‘deserts’, where there are few or no legal aid providers for particular areas of law.
 
7. A scheme of exceptional case funding (ECF) was intended to provide a safety net for cases that would otherwise not be in scope of legal aid, but where a failure to provide legal aid could result in a breach of an individual’s human rights, or rights to the provision of legal services under EU law. The Government anticipated between 5,000 and 7,000 ECF applications each year,
 of which around 3,700 would be granted.
 In the first year after LASPO was introduced only 1,516 applications were made and only 70 (fewer than 5 per cent) were granted.

8. LASPO introduced a telephone helpline for civil legal aid, which is the mandatory single source - subject to some limited exceptions - for accessing legal aid in special educational needs cases, discrimination claims, and debt, to the extent that debt remains in scope of legal aid.
 There are concerns about the operation of the gateway and its accessibility for disabled people and those with limited English language skills.
 The Commission will be examining the operation of the gateway as part of our inquiry into the extent to which victims of discrimination can access justice through the provision of legal aid.

9. When LASPO was introduced, the Government anticipated that people with legal problems in areas taken out of scope of legal aid would use alternative, less adversarial means of resolution.
 The Commission asked the University of Liverpool to carry out research into whether these alternative routes to resolving legal problems were in fact providing access to justice (we refer to this as ‘the Liverpool Research’ in this submission).
 The study focussed on people in the Liverpool City Region with family, employment or welfare benefits problems who would have met the financial eligibility criteria for legal aid but whose problems were out of scope.
 The research raised concerns about the extent to which people were able to resolve their problems without legal aid, and highlighted the emotional, social, financial and mental health impacts that people experienced as a result.
Context
10. Changes to the provision of legal aid have taken place in the context of wider reforms to the justice system, including changes to judicial review,
 increases in court fees,
 the now reversed regime of fees in employment tribunals,
 and the closure of more than 230 crown, county and magistrates courts
 as part of an ongoing programme of reform that would see attendance at court largely replaced by digital alternatives such as online courts and virtual hearings.
 These changes have a cumulative effect on people’s ability to access justice, and it is therefore important to consider carefully and monitor the impacts in the round. 
11. Reflecting on relevant case law precedents since the introduction of LASPO, particularly the Supreme Court’s judgment in R (on the application of UNISON) v Lord Chancellor, the threshold to justify barriers to justice is much higher than may have been appreciated at the time when LASPO was created.
 The Government’s analysis of LASPO must address the lessons learned from the UNISON case, which include that greater weight must be given to the public interest in preserving the right of access to justice, and that the financial eligibility criteria must be carefully calibrated to accurately reflect the realities of life.
12. We welcome the Government’s Post-Implementation Review of LASPO and we are pleased to contribute evidence to this process. The Commission provided advice on the potential impacts of LASPO during the passage of the bill in 2012,
 and we have continued to highlight our concerns since its implementation, including in our reporting on the UK’s international human rights treaty obligations and in our statutory review of equality and human rights, ‘Is Britain fairer?’
 The Commission would like to emphasise our willingness to continue engaging with the Ministry of Justice throughout the Post-Implementation Review and in the development of future proposals.
13. In this submission we draw on our evidence base on the impacts of LASPO to identify concerns across four main themes: the overall impact on access to justice; the disproportionate impacts on access to justice for people with certain protected characteristics; the impact on individuals’ ability to seek redress for breaches of their human rights; and the impact on individuals’ ability to seek redress for discrimination under the Equality Act 2010. We make eight recommendations for action.
Our recommendations
14. Recognising that restrictions to the scope of legal aid and changes to the eligibility criteria for legal aid following LASPO may have created insurmountable obstacles for many individuals when they need to seek redress from the justice system, we recommend that the Government:

i. Use the full range of evidence available to assess the impact of LASPO on the ability of individuals to enjoy effective access to justice as required by common law, by Article 6 to schedule 1 of the Human Rights Act 1998 and under EU law. The Government should commission further research and analysis where necessary, including analysis of how and whether people can access justice when they cannot access legal aid.

ii. Revise the means test for legal aid with a view to expanding eligibility and ensuring that any contributions individuals are required to make are truly affordable and do not prevent the maintenance of an adequate standard of living. As a minimum, the Government should ensure that individuals in receipt of means-tested benefits automatically qualify for legal aid.
iii. Reinstate legal aid for initial advice, in at least family and housing cases, so that legal problems can be addressed before they escalate, helping to prevent the detrimental emotional and financial impacts that worsening legal problems have on individuals, the unnecessary pressure on courts to deal with more complex cases that could have been prevented, and the knock-on costs to other parts of the public sector, for example as a result of ill health or increased demand for welfare benefits.

iv. Address the shortfall in take-up of legal aid by providing appropriate and accessible information on the areas of law where legal aid remains available. Further, the Government should continue to support the work of the Public Legal Education Panel to ensure that individuals have the information and resources they need to understand and enjoy their rights.

v. Reform the exceptional case funding scheme so that it works effectively to ensure that the absence of legal aid does not lead to violations of people’s rights under the Human Rights Act 1998 or under EU law. The Government should ensure there is an effective procedure for urgent applications for exceptional case funding, and take action to address all other shortcomings identified in the scheme, including barriers in the application process. 
vi. Identify where LASPO has had a disproportionately negative impact on people sharing certain protected characteristics and take mitigating action, including bringing areas of law back into scope where necessary. Priority attention should be given to the impacts on disabled people, women and people from ethnic minorities. The Government should encourage and facilitate participation in its Post-Implementation Review by groups representing people sharing these protected characteristics.

vii. Take action to address any reduction in people’s access to redress for human rights breaches as a result of the restrictions to legal aid arising from LASPO. In doing so, both breaches of the rights incorporated through the Human Rights Act 1998 and EU law, and the effect on rights protected by the international human rights treaties to which the UK Government is a signatory, should be considered. 

viii. Make changes to the mandatory telephone advice gateway to make it effective and accessible for all, including by implementing any recommendations resulting in due course from the Commission’s inquiry into the provision of legal aid for discrimination claims. Particular consideration should be given to the accessibility of the telephone gateway for disabled people and those with limited English language skills.

The legal framework

15. The right of access to justice is a cornerstone of the constitutional protections provided by common law. The ability to seek legal redress for unlawful acts underpins the rule of law and protects our democratic ideals. It facilitates lawful economic and social relations between individuals and acts as a constraint on how those with power treat others. Any statutory impediment or hindrance to the right of access to justice must be clear and explicit, and rationally connected to and proportionate with the legitimate aims or objectives approved by Parliament. Failure to satisfy these standards can result in the actions of Ministers, for instance through regulations or orders that restrict access to justice, being declared ultra vires by the domestic courts.
16. The common law right of access to justice is supported by the requirements of the European Convention on Human Rights (ECHR), including the right to a fair trial (article 6) and the right to an effective remedy from a national authority for violations of convention rights (article 13). Section 6(1) of the Human Rights Act 1998 (HRA) further provides that public authorities must not act incompatibly with the incorporated ECHR rights. Under Article 10 of the Treaty establishing the European Community, member states are required to provide effective judicial protection for rights deriving from EU law, such as free movement, workers’ rights and the principle of equal treatment. 
17. Under the Equality Act 2010, it is unlawful for public bodies, including the Ministry of Justice, to discriminate in providing services or exercising public functions on the basis of the protected characteristics of age, disability, gender reassignment, marriage and civil partnership, pregnancy and maternity, race, religion or belief, sex, or sexual orientation.
 Discrimination can take several forms, including both direct discrimination and indirect discrimination. Indirect discrimination takes place when a provision, criteria or practice that applies to everyone has a disproportionate adverse impact on people sharing a particular protected characteristic.
 An indirect discriminatory provision, criteria or practice can only be justified if it can be shown to be a proportionate means of achieving a legitimate aim.

18. In exercising their functions, the Ministry of Justice and other public bodies are also required under the public sector equality duty (PSED) to have due regard to the need to: eliminate unlawful discrimination, advance equality of opportunity (including having regard to the need to remove or minimise disadvantages) and foster good relations.
 This requires an assessment of the impact of any new service or change to existing services on users who share protected characteristics, which should then be taken into account when developing proposals, and after they have been implemented, through monitoring and evaluation.

19. The UK has signed a number of international human rights treaties which are also relevant for the purposes of the Post-Implementation Review. The obligations that arise from these treaties do not generally create a separate and additional cause of action for individuals in domestic law (unless the obligation is incorporated into domestic law). However, they can be of relevance when the courts interpret related domestic law, such as the HRA and the Equality Act 2010, and they should also inform and guide government policy-making. 
20. Provisions related to access to justice are included in a number of UN human rights treaties. The International Covenant on Civil and Political Rights (ICCPR) provides for equality before the courts and tribunals (Article 14). The Convention on the Elimination of all forms of Racial Discrimination (UNCERD) requires States to guarantee the right of everyone to equality before the law without distinction on the basis of race, colour, or ethnic origin (Article 5). The UN Convention on the Rights of Persons with Disabilities (UNCRPD) requires States to ensure effective access to justice for disabled people on an equal basis with others (Article 13). The Convention on the Elimination of All Forms of Discrimination against Women (UNCEDAW) requires that women and men have equality before the law and benefit from equal protection of the law (Article 15). The Convention on the Rights of the Child (UNCRC) provides for children to be heard in judicial and administrative proceedings by which they are affected (Article 12), and that the best interests of the child should be a primary consideration in all actions concerning children including in courts of law (Article 3).
21. These treaties also require the Government to take steps to advance equality for people sharing protected characteristics and to ensure redress for discrimination. For example, Article 6 of UNCERD requires effective protection and remedy against racial discrimination. Article 3 of UNCEDAW requires States to take all appropriate measures to eliminate discrimination against women. UNCRPD requires States to promote the full realisation of disabled people’s rights and to take into account the protection and promotion of disabled people’s rights in all policies and programmes (Article 4). 
22. Finally, the UK’s international human rights obligations cover a range of rights that may have been affected by LASPO, to the extent that it has limited individuals’ ability to realise these rights. Protection for family life, for example, contained in domestic law under Article 8 ECHR/HRA, is also protected under Articles 23 and 24 of the ICCPR, Article 10 of the International Covenant on Economic, Social and Cultural Rights (ICESCR), and Article 16 of UNCEDAW. ICESCR provides for the right to work and to just and favourable conditions of work (Articles 6 and 7). It also provides for the right to social security (Article 9) and the right to an adequate standard of living (Article 11). The right to education is protected under Article 13 of ICESCR in addition to the right to education contained in the ECHR/HRA. 
23. The Commission responds to the Post-Implementation Review with this legal framework in mind. 

Key issues arising from the implementation of LASPO

A. Impact of LASPO on access to justice
24. The number of cases in receipt of legal aid fell significantly after LASPO was introduced, raising concerns about people’s ability to access justice as required by common law, by Article 6 to schedule 1 of the HRA. The number of cases receiving funding for legal help, which provides initial legal advice and assistance, has fallen by 75 per cent and continues to decline.
 The number of grants for legal aid for representation at court or at the upper-level tribunal has fallen by 30 per cent.
 The Bach Commission has reported that the Government has saved £500 million more than it estimated when LASPO was first introduced.
 
Access to justice in areas of law that remain in scope
Financial eligibility
25. LASPO made changes to the financial eligibility criteria for legal aid, including by increasing the amounts that people have to contribute from their income, and by removing automatic eligibility for people on means-tested benefits, who are now subject to a capital means test.
 Research from the Law Society has found that the means test for legal aid is set at a level that requires many people on low incomes to make contributions to legal costs that they could not afford while maintaining a socially acceptable standard of living.
  The findings show that people on incomes already 10 to 30 per cent below the minimum income standard are being excluded from legal aid, meaning that they cannot afford to pay for legal assistance in resolving problems such as eviction or serious housing disrepair.
 The Ministry of Justice does not routinely estimate how many people are eligible for legal aid but did carry out an exercise in 2015 which identified that a quarter of the population was eligible. This compares to around 70 per cent in Scotland.

Availability of legal advice

26. The effect of legal aid cuts under LASPO has meant that there are fewer legal aid providers, which has put access to justice beyond the reach of many people even where they qualify for legal aid.
 The number of civil legal aid providers has fallen significantly since the introduction of LASPO, from 4,253 in 2011-12 to 2,824 in 2017-18, including both solicitor firms and not-for-profit organisations.
 This is associated with reductions to the scope of legal aid compounded by reductions to the fees paid for legal aid work, which has threatened the viability of legal aid firms.
 The Bar Council and the Law Society have both raised concerns about the sustainability of the legal aid profession,
 and the Bach Commission has recommended action to ensure the continued viability of the sector.
 
27. Non-government organisations providing advice have also lost legal aid funding under LASPO which, combined with reductions in central government funding for local authorities (many of which traditionally funded advice services), has led to a reduction in the number and capacity of law centres and legal advice agencies.
 Citizens Advice, for example, lost 350 specialist advisers after LASPO was introduced, and nine law centres (one in six members of the Law Centres Network) and ten centres run by Shelter were closed.
 The Liverpool Research found that LASPO has significantly reduced the availability and scope of formal advice provided by charities and voluntary organisations in the Liverpool region, with almost no specialist advice left to provide support to appeal benefits decisions. 
28. There is evidence of growing ‘advice deserts’ as a result of LASPO, in particular in relation to housing law. Almost a third of legal aid areas in England and Wales have one or no law firms who provide housing advice through legal aid – for example, Suffolk and Shropshire have no providers, and many regions of Wales have only one provider.
 The legal aid that remains in scope for housing law relates to cases where a person’s home is immediately at risk, including people who are renting properties in serious disrepair, those who face eviction, and those who are homeless.
 A lack of provider capacity can mean that people in these serious situations are unable to get essential legal advice. This may have a disproportionate impact on women, disabled people, and people from ethnic minorities, who are overrepresented among housing clients.
 In section B below, we set out in detail the disproportionate impacts LASPO has had on groups sharing protected characteristics. 
29. The Commission’s Legal Support Project, which provides funding and legal assistance to help people to pursue their claims and access justice, has identified a lack of solicitors specialising in education law and discrimination law (other than in relation to employment).
 For example, a disabled person who contacted us about a claim related to discrimination in adult education, for which legal aid should have been available, told us she had contacted over 50 solicitor firms before she was able to find one to make an application for funding assistance.  The Commission has identified a need to improve the capacity of the advice sector to increase support for discrimination and human rights issues, which we work to address through our grants scheme for advice organisations and our advice for advisers helpline. The helpline supports capability-building for front-line advisers.
 
Awareness of legal aid
30. The significant fall in legal aid has been partly attributed to a failure to ensure that people are aware of their eligibility for legal aid and how to access it. The Justice Committee, for example, noted very low awareness of the telephone gateway and recommended the Ministry of Justice carry out a public campaign “to combat a widespread impression that legal aid is almost non-existent”.
 The Public Law Project’s independent review of the legal aid telephone gateway identified that the limited communication strategy and lack of promotion of the service may have contributed to lower than expected take-up.
 
 Legal aid in domestic abuse cases
31. While legal aid remains available in family matters where there is domestic abuse, the strict evidence requirements that have been in place have restricted women’s access to justice.
 Although the evidence requirements have now been relaxed, following legal action against the Government, the Liverpool Research (which was carried out after the requirements were relaxed) suggested that some people still did not know they could access legal aid in these cases.
 Further consideration should be given to whether people are being charged for the evidence they need to provide in order to access legal aid in domestic violence cases. For example, a recent article published by the British Medical Journal highlighted a potential issue with GPs charging for the information that victims of domestic abuse need to demonstrate eligibility for legal aid.

Access to justice in areas of law taken out of scope
Exceptional case funding

32. An exceptional case funding (ECF) scheme was introduced under LASPO to create a ‘safety net’ to provide legal aid for cases that would normally be out of scope, but where a denial of legal aid could be a breach of an individual’s human rights under the ECHR or under EU law. Generally this would be because without legal aid an unrepresented litigant would be unable to present their case effectively and without obvious unfairness.
 There are concerns, however, that ECF is not functioning effectively to provide this mechanism. Uptake of ECF has been significantly lower than the Government predicted: in the first year after LASPO was introduced there were 70 successful ECF grants, 
 compared with a prediction of 3,700.
  In 2017-18 the number of successful ECF grants increased to 1,420, but this still comparatively low number suggests the scheme is not functioning as intended. 

33. A number of issues have been identified with the process for accessing ECF. First, legal aid providers have to carry out work towards ECF applications at-risk, as they are paid retrospectively for work on an application and only where it results in a successful grant. 
 Second, the application process is onerous and highly detailed, requiring the submission of evidence (which may attract a fee) and means and merits forms. This may entirely prevent some people who would be entitled to ECF from making an application without support. 
 The Office of the Children’s Commissioner has suggested that most children would find it impossible to prepare a successful application under the ECF scheme without legal assistance. 
 From the available data, in the period October 2013 to September 2014, only three children made successful applications to the ECF scheme. 
 The Public Law Project highlights the lack of accessible information about ECF and suggests it remains inaccessible in practice for many people.
 Further, the lack of provider capacity may mean some people cannot find a solicitor to take their case even when exceptional funding is granted. A Freedom of Information request revealed that in the first half of 2016-17, 23 of 301 ECF grants had not been used.
 
34. Evidence indicates that the procedure for accessing ECF for urgent cases is ineffective, for example where the applicant faces an imminent hearing date. The Legal Aid Agency (LAA) states that, where it agrees a case is urgent, it will be dealt with ahead of non-urgent applications and within five working days.
 The Public Law Project reports that urgent ECF cases are not always granted within the five-day target. 
 Furthermore, some cases may require urgent action more quickly than the five day target. The arrangements differ from the process for applications for legal aid for issues that remain in scope, where there are measures in place such as powers for the LAA to determine an application on the basis of more limited information to allow it to be processed more quickly. The LAA aims to process these in-scope applications in 48 hours.

Alternative routes to justice

35. The Government anticipated that people with legal problems in areas taken out of scope of legal aid by LASPO would use alternative, less adversarial means of resolution – for example, mediation for family law problems.
 There is some evidence that these alternatives do not provide a route to justice. In family law, for example, there has been a fall in the use of mediation, despite the Government’s prediction that it would increase after LASPO was introduced.
 The Government identifies that this may be attributable to the fact that LASPO reduced the opportunities for clients to be in contact with law firms and therefore to be referred to mediation.
 Few participants in the Liverpool Research reported using mediation, and those who did reported difficulties in getting the other party to engage with the process. 
36. Overall, there is limited evidence on what people do when they cannot access legal aid, and it is therefore not possible to demonstrate whether people who cannot access legal aid can resolve their problems by other means. The Liverpool Research found that people were largely unable to resolve their legal issues without access to legal aid for advice and representation.
 Some participants tried to secure professional representation but found the fees unaffordable, or could not find a solicitor willing to take their case. Many participants reported the lack of capacity in the third sector to provide free advice. Participants reported experiencing significant financial deprivation as a result of trying and not being able to resolve their legal problems, including the inability to afford food, adequate housing and other essentials.

Removal of early advice
37. Following LASPO, legal aid is no longer available for initial legal advice in many areas of law.
 The reduction in individuals’ ability to access early legal advice can result in the escalation of relatively minor problems into more complex legal issues.
 The Liverpool Research found that this has significant financial, emotional and health impacts on individuals.
 Research by Ipsos MORI and the Law Society has shown a clear link between the provision of early advice and the resolution of people’s legal issues.
 According to this research, the time it took for a quarter of people to resolve their legal issue was 3 to 4 months when early professional legal advice was provided, compared with 9 months where no early advice was provided.
 Participants in the Liverpool research reported suffering emotional, physical and mental health problems as a result of unresolved and escalating legal issues.

38. There is evidence that a lack of early advice, and the worsening legal problems this creates, puts additional pressure on courts (at public expense) to deal with complex and more serious cases, or cases that could have been resolved before they reached the courts.
 In addition, there is some evidence that cuts to legal aid have increased costs elsewhere in the public sector. The Liverpool Research found, for example, that the NHS was funding a scheme called Advice on Prescription, which allows GPs to refer patients to advisers from Citizens Advice. The research also found that unresolved employment problems could lead to increased reliance on welfare benefits.
 
Unrepresented parties
39. There is evidence of a significant rise in unrepresented parties in the courts in family law matters, which were largely taken out of scope under LASPO. The National Audit Office (NAO) in 2014 reported a 30 per cent increase in cases across the family courts and a 22 per cent increase specifically in cases involving child contact in which neither party was represented.
 The NAO estimated the increase in litigants in person in the family courts had cost the Ministry of Justice £3.4 million in 2013-14.
 The Justice Committee in 2015 heard evidence that many litigants in person were not unrepresented through choice but as a result of being unable to access legal aid.

	Recommendations

The Government should:
(i) Use the full range of evidence available to assess the impact of LASPO on the ability of individuals to enjoy effective access to justice as required by common law, by Article 6 to schedule 1 of the Human Rights Act 1998 and under EU law. The Government should commission further research and analysis where necessary, including analysis of how and whether people can access justice when they cannot access legal aid.

(ii) Revise the means test for legal aid with a view to expanding eligibility and ensuring that any contributions individuals are required to make are truly affordable and do not prevent the maintenance of an adequate standard of living. As a minimum, the Government should ensure that individuals in receipt of means-tested benefits automatically qualify for legal aid.

(iii) Reinstate legal aid for initial advice, in at least family and housing cases, so that legal problems can be addressed before they escalate, helping to prevent the detrimental emotional and financial impacts that worsening legal problems have on individuals, the unnecessary pressure on courts to deal with more complex cases that could have been prevented, and the knock-on costs to other parts of the public sector, for example as a result of ill health or increased demand for welfare benefits.

(iv) Address the shortfall in take-up of legal aid by providing appropriate and accessible information on the areas of law where legal aid remains available. Further, the Government should continue to support the work of the Public Legal Education Panel to ensure that individuals have the information and resources they need to understand and enjoy their rights.

(v) Reform the exceptional case funding scheme so that it works effectively to ensure that the absence of legal aid does not lead to violations of people’s rights under the Human Rights Act 1998 or under EU law. The Government should ensure there is an effective procedure for urgent applications for exceptional case funding, and take action to address all other shortcomings identified in the scheme, including barriers in the application process. 


B. Disproportionate impacts on access to justice for people with protected characteristics

40. The over-representation of people with certain protected characteristics among parties to proceedings in areas of law excluded by LASPO suggests the reforms are likely to have had a disproportionate impact on these groups, and led to a potential reduction in their access to justice. We set out the impact in detail below. The United Nations treaty bodies have made a number of recommendations in relation to the disproportionate impacts of legal aid reforms. The UN Committee on the Rights of Persons with Disabilities, for example, has recommended free or affordable legal aid for persons with disabilities in all areas of law.
 The UN Committee on the Elimination of all forms of Racial Discrimination has recommended that the Government undertake a thorough assessment of the impact of the reforms to the legal aid system to ensure that individuals belonging to ethnic minorities are not affected disproportionately.
 
Housing and welfare benefits

41. The removal of most welfare benefits law from the scope of legal aid has disproportionately affected disabled people,
 due, as the Government’s equality impact assessment for LASPO acknowledged, to the significant overrepresentation of disabled people among claimants in these types of cases.
 The lack of legal aid is compounded by the increased demand for advice on welfare benefits as a result of welfare reforms.
 
42. The number of benefits disputes cases in receipt of legal aid has reduced by 99 per cent compared to pre-LASPO levels, from 29,801 cases in 2011-12 to 308 in 2016-17.
 When individuals are able to challenge benefits decisions, the majority are overturned: since 2013, 63 per cent of appeals against Personal Independence Payment decisions and 60 per cent of appeals against Employment Support appeals were decided in the claimant’s favour.
 This may indicate that a number of disabled people live with benefits decisions that could be successfully overturned if a legal challenge could be brought.

43. The removal of most housing law from scope has had a disproportionate impact on disabled people,
 women,
 and people from ethnic minorities.
 Individuals sharing these protected characteristics are overrepresented as parties in housing law cases, as the Government acknowledged in its equality impact assessment when LASPO was introduced.

Family

44. The removal of most private family law from scope is likely to disproportionately impact women, who make up the majority (62 per cent) of family law claimants.
 Related to this, a significant increase in fees for divorce petitions is also likely to have disproportionately affected women, who make up 65 per cent of petitioners in divorce proceedings.
 The removal of most private family law from the scope of legal aid may also have a disproportionate impact on some disabled people, given the overrepresentation of mental health conditions among people who are parties to these proceedings.

45. Evidence suggests the removal of most private family law from the scope of legal aid has had an indirect negative impact on children.
 The Liverpool Research found this was true in particular in relation to child contact cases.
 These cases may determine who children live with, whether they will have contact (supervised or otherwise) with the non-resident parent, and how much financial support will be available to their household. The outcome of these cases has significant implications for children’s lives, and affects their rights to access to justice, family life and health and safety, including freedom from physical harm. 
Immigration

46. The removal of most immigration law from legal aid has had a significant impact on people from certain ethnic minorities.
 LASPO coincided with restrictions to appeal rights under the Immigration Act 2014, which has meant that the only remedy for many immigration decisions made by the Home Office is internal administrative review, with the possibility of then taking complex and costly judicial review proceedings. There have been particular concerns raised in relation to immigration cases for unaccompanied and separated migrant children,
 although legal aid for this group has now been brought back into scope as of July 2018 following legal action against the Government.
 

Debt

47. Under LASPO, legal aid is only available for debt cases such as rent arears and mortgage debts where the client is at immediate risk of losing their home. This is likely to have a greater impact on women, as research has shown that 64 per cent of people who are over-indebted are women.

Education

48.  The removal of most education law from the scope of legal aid has had an impact on children. Legal aid is no longer available for cases involving issues such as school exclusions, admissions, bullying and negligence. Since LASPO was introduced, the number of children granted legal aid for education cases has fallen by 84 per cent.
 While legal aid remains in scope in special educational needs (SEN) cases, it is not available for representation at the first-tier tribunal, or for expert attendance at a hearing. This can mean parents of a child with SEN who have claims related, for example, to challenging a local authority’s refusal to conduct an education, health and care needs assessment, face an inequality of arms against a local authority who has multiple witnesses and experts attending.

Financial eligibility
49. In addition to the disproportionate impacts resulting from the removal of certain areas of law from the scope of legal aid, evidence to the recent inquiry by the Joint Committee on Human Rights has identified that the revised financial eligibility criteria under LASPO have had disproportionate impacts on disabled people.
 This can result in some disabled people being unable to obtain representation to take legal action to enforce their human rights. The report highlights how for many disabled people, moving house to release equity to pay for legal costs is not feasible because of the chronic shortage of accessible housing, and would in any case not be possible within the three-month timeframe for taking a judicial review.
 The Committee recommended that the Government “look again at the financial eligibility criteria with a view to widening access to a larger proportion of the population.”
 The Bach Commission has made a number of similar recommendations including that: the means test should be based on a simple assessment of gross household income, following an adjustment for family size, with the eventual aim of significantly increasing the number of households eligible for legal aid; and everyone who receives a means-tested benefit should be automatically eligible for legal aid.

	Recommendations

vi. The Government should identify where LASPO has had a disproportionately negative impact on people sharing certain protected characteristics and take mitigating action, including bringing areas of law back into scope where necessary. Priority attention should be given to the impacts on disabled people, women and people from ethnic minorities. The Government should encourage and facilitate participation in its Post-Implementation Review by groups representing people sharing these protected characteristics.


C. Access to redress for human rights breaches
50. In addition to being of particular importance to those with protected characteristics, many of the areas of law removed from the scope of legal aid cover issues central to domestic and international human rights protections. Restrictions on the availability of legal aid carry the real risk of preventing the enjoyment of fundamental rights and freedoms, especially when the practical effect of such measures is to hinder, dissuade or deny access to legal redress when individual rights have been violated. Those measures must be assessed for consistency with fundamental rights of access to justice, recognising the volume of evidence that indicates the exceptional case funding scheme does not appear to provide necessary safeguards for access to justice when fundamental rights are violated. Consequently, the real effect of measures contained in LASPO on the human rights of individuals must be thoroughly examined and understood in order to inform public discussion, policy-making and legal reform. We consider that the following concerns merit further examination and analysis in this regard.
51. Removal of legal aid provision in many family law and immigration cases carries implications for those seeking redress for violations of the right to respect for family life under Article 8 of the ECHR. Further, the removal of provision in education cases presents barriers to justice for those seeking redress for breaches of the right to an education protected by Article 2, Protocol 1 of the ECHR. 
52. The removal of many social welfare law cases from the scope of legal aid, including most cases concerning housing, social security, debt, employment, immigration and family law, carries implications for the UK’s international obligations under the International Covenant on Economic, Social and Cultural Rights (ICESCR). The ICESCR Committee has recommended that the Government review the impact of the reforms to the legal aid system with a view to ensuring access to justice and the provision of free legal aid services, in particular for disadvantaged and marginalized individuals and groups.

	Recommendations

vii. The Government should take action to address any reduction in people’s access to redress for human rights breaches as a result of the restrictions to legal aid arising from LASPO. In doing so, both breaches of the rights incorporated through the Human Rights Act 1998 and EU law, and the effect on rights protected by the international human rights treaties to which the UK Government is a signatory, should be considered. 


D. Access to redress for discrimination claims

53. Although discrimination remains in scope for legal aid, there is evidence that the provision of legal aid for discrimination cases is not operating effectively to allow people to enforce their rights. Concern has been raised about the operation of the Civil Legal Advice (CLA) mandatory telephone gateway, which is often the only way - subject to a small number of exceptions - that a victim of discrimination can access the legal aid system.
 
54. An independent review of the telephone gateway by the Public Law Project in 2015 identified a 60 per cent shortfall in legal aid awarded for discrimination cases following LASPO compared with the Government’s predictions.
 Since 2015 the number of discrimination cases referred to CLA specialist advisers has continued to fall from 3,558 in 2014/15 to 2,608 in 2016/17.
 Between 2012 and 2017, on average only 8 public funding certificates a year were granted in the category of discrimination. This compares, for example, with over 8,000 per year in housing.

55. In addition to the low overall number of discrimination cases handled through the telephone gateway, concerns have also been raised about the low numbers of people who are referred for face-to-face advice. The telephone gateway has dealt with over 18,000 discrimination cases since 2013 but only 16 people were referred for face-to-face advice in that period.
 The Government predicted when the gateway was introduced that the referral rate for face-to-face advice would be 10 per cent.
 In 2016-17, no discrimination cases were referred for face to face advice.
 The low number of people referred through the telephone gateway suggests that individuals facing complex discrimination issues may not be able to access appropriate legal advice. The accessibility of the telephone gateway may also present a barrier to some disabled people and those with limited language skills.
 There is some evidence of a failure to provide reasonable adjustments to the telephone gateway where these are required.

56. There are also concerns about the effectiveness of the CLA gateway. Based on the most recent figures publicly available, in 2013-14, there were 6,872 calls to CLA about discrimination cases of which 2,384 were taken on as legal aid cases by CLA specialist providers. However, in terms of outcomes achieved in the same year, only 4 cases (0.3 per cent) resulted in a client receiving an award from a court or tribunal, and only 2 (0.1 per cent) proceeded under other legal aid funding, which might, for example, fund a court case.

57. In addition to the overall concerns described in section A about people’s awareness of the availability of legal aid and how it is accessed, the Liverpool Research has highlighted that, while legal aid for employment discrimination cases remains in scope, individuals experiencing problems at work may not be aware that their issue engages discrimination law.
 The research identified cases where individuals with seemingly strong discrimination claims did not know that legal aid may be available to support them to bring a claim.
 The barriers to accessing legal aid for discrimination at work are particularly concerning given the prevalence of discrimination in employment. For example, in research by the Commission in 2015, 11 per cent of mothers in the sample reported they were either dismissed, made compulsorily redundant, or treated so poorly they felt they had to leave their job.

58. The accessibility and effectiveness of legal aid for discrimination cases is the subject of an inquiry by the Commission examining the extent to which victims of discrimination are able to obtain access to justice through the provision of legal aid.
 It will examine:

· how discrimination cases are funded by legal aid;

· how many individuals receive legal aid funding for discrimination claims, including representation or assistance with bringing a case in a court or tribunal, and how this compares with evidence of the number of individuals who seek advice about discrimination;

· whether there are barriers to effective access to legal aid;

· whether some individuals experience specific difficulties in accessing legal aid for example due to language or literacy difficulties, or because of a protected characteristic;

· the operation of the mandatory telephone gateway as the access point for most discrimination advice; and

· in light of the above, whether legal aid provides effective access to justice for individuals who complain of discrimination, and whether improvements could be made to reduce barriers and improve access to justice. 
	Recommendations

viii. The Government should make changes to the mandatory telephone advice gateway to make it effective and accessible for all, including by implementing any recommendations resulting in due course from the Commission’s inquiry into the provision of legal aid for discrimination claims. Particular consideration should be given to the accessibility of the telephone gateway for disabled people and those with limited English language skills.
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