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Part 3: Children and young people in England with special 
educational needs 
 
Introduction 
 
Part 3 of the Children and Families Bill 2012-13 (the Bill) introduces 
provisions to:  
 

• reform the statutory framework for identifying children and young 
people with special educational needs, assessing their needs and 
making provision for them;  

• require local authorities to keep local provision under review, to co-
operate with their partners to plan and commission provision and 
publish clear information on services available;  

• replace statements of special educational need with new 
Education, Health and Care Plans;  

• set out in regulations the detailed requirements of particular 
provisions; and  

• develop a new statutory Code of Practice to provide guidance on 
the new framework for special educational needs, which requires 
the approval of Parliament. 
 

The Commission’s analysis 
 
The Equality and Human Rights Commission (the Commission) has 
analysed the above proposals in light of the requirements of the Equality 
Act 2010 and the Human Rights Act 1998. We have also assessed 
compliance with the obligations under the UN Convention on the 
Rights of Persons with Disabilities (UNCRPD), and in particular, the 
Article 24 requirement that the education system is directed to the 
development by persons with disabilities ‘of their personality, talents 
and creativity, as well as their mental and physical abilities, to their 
fullest potential.’1 This is in line with EHRC’s responsibilities as a 
National Human Rights Institution. 
 

                                                           
1 Article 24, s1 (b) Convention on the Rights of Persons with Disabilities  
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In summary, the Commission’s analysis is that the following aims of this 
Bill are in accordance with the requirements of the Equality Act 2010, the 
Human Rights Act 1998 and UNCRPD: 
 

• the overall aims of the Children and Families Bill to reform Special 
Educational Needs (SEN);  

• the intention to place children, young people and families at the 
centre of decision making, enable them to participate in a fully 
informed way, and with a focus on achieving the best possible 
outcomes. 
 

Our analysis suggests that this Bill provides an opportunity to strengthen 
compliance with the Equality Act 2010 in relation to duties on education 
providers to make reasonable adjustments for children with disabilities, 
and to set out how the new SEN arrangements and the Equality Act 
requirements can work together to make educational provision for 
disabled children fit for purpose, and in line with the requirements of the 
UNCPRD.  
 
In this respect, we welcome the development of a statutory Code of 
Practice by the Department of Education to provide guidance on the new 
framework for special educational needs and the inclusion within the 
indicative Code of references to the requirements placed on education 
providers for disabled pupils by the Equality Act 2010. 
 
The Commission’s analysis suggests, however, that the Bill proposals as 
currently formulated may lead to regression from the provisions already 
in place for pupils with SEN and disabilities.  Under the Bill, statements 
of SEN are to be replaced by new Education, Health and Care (EHC) 
Plans. More clarity is needed on the face of the Bill and in the Code 
about how the support needs of disabled pupils without an EHC plan, 
who currently receive support under School Action or School Action 
Plus, are to be met. 
  
The current SEN arrangements operate separately from the 
reasonable adjustments, auxiliary aids and services requirements for 
disabled pupils placed on schools by the Equality Act 2010. 
Currently pupils with SEN are categorised, using the 2001 SEN Code of 
Practice, according to the degree of support they require. When pupils 
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are regarded as requiring school action, this usually means they have 
additional learning needs and that they should receive additional support 
from within the school, for example small group tuition. When pupils are 
defined as requiring school action plus, staff working with them should 
receive advice or support from outside specialists. Those in need of the 
most intensive support are given a statement of SEN. 
 
Hence those children who don’t have a statement of SEN receive 
school action or school action plus services from the school, and are 
recorded as having SEN. This will include some disabled pupils with 
barriers to learning.  
 
Equality requirements defined in the Equality Act 2010 apply to all 
schools and to all aspects of education, benefits, facilities or services 
provided by the school, thus conferring rights of reasonable 
adjustments, including auxiliary aids and services on disabled pupils 
and obligations on schools.  
 
Estimates of the proportion of children with a disability vary, but recent 
analysis indicates that 7 per cent of children in England are disabled2. 
There is a significant overlap between disabled children and those with 
SEN. Research suggests that around three-quarters of disabled children 
also have SEN and will currently be receiving support through the SEN 
system, either by being statemented or receiving support through School 
Action or School Action Plus.3  
 
As a significant proportion of disabled children do not currently have a 
statement of special educational need4, it is vital that schools are aware 
of their duties and obligations to provide reasonable adjustments for 
disabled children as specified in the Equality Act 2010.  
 
It is unclear, however, how schools that have been providing support to 
disabled pupils and to SEN pupils without a statement under school 

                                                           
2 EHRC (2013) Health.  Measurement Framework Briefing Paper no. 7.  
http://www.equalityhumanrights.com/uploaded_files/research/Frameworks/Health/health_briefing.pdf 
3 Porter, J., Daniels, H., Georgeson, J., Hacker, J., Gallop, V., Feiler, A., Tarleton, B.,& Watson, 
D. (2008) Disability data collection for children’s services. DCSF Research Report DCSFRR062. 
University of Bath, University of Bristol 
http://education.gov.uk/publications/eOrderingDownload/DCSF-RR062-report.pdf 
4 2.7% of children have a statement compared to 7% who have a disability.  

http://www.equalityhumanrights.com/uploaded_files/research/Frameworks/Health/health_briefing.pdf
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action and school action plus are to continue to deliver this support in 
the new framework.  The Commission’s proposed amendments seek to 
clarify this by more closely aligning Equality Act 2010 requirements and 
delivery arrangements with new SEN framework arrangements, so that 
schools are able to make the improvements to learning support that this 
Bill offers, available to all young disabled people who can benefit from 
them. 
 
Evidence regarding the circumstances facing disabled children 
 
According to the Department for Education Green Paper, Support and 
Aspiration, in January 2010, 21% of the school population were 
identified as having SEN: 
 

• 11.4% receiving School Action provision, approximately 916,000 
pupils;  

• 6.2% receiving School Action Plus provision, approximately 
496,000 pupils; and  

• 2.7% of the school population or 221,000 pupils had a statement of 
SEN. 
 

Under current proposals to replace statements of SEN with EHC plans, it 
is not clear what support arrangements would be available for the 
approximately 16%5 of the school population who have special 
educational provision, but do not currently have a statement.  
 
The Commission is aware that government is introducing these changes 
partly to address concerns from Ofsted that pupils are being given 
school action and school action plus support when actually what they 
need is better teaching. Ofsted stated in a report of 20106 that “as many 
as half of all pupils identified for School Action would not be identified as 

                                                           
5 Department for Education  (2013). Special Educational Needs in England. SFR 30/2013. 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/225699/SFR30-
2013_Text.pdf 
Note: the total proportion of children with SEN is higher than the sum of those at School Action level, 
School Action Plus level or with a statement of SEN, as some children are reported as having SEN 
(but not a statement), but whether they are at School Action or School Action Plus level is not 
reported 
6 Ofsted, September 2010.The special educational needs and disability review: A statement is not 
enough.  

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/225699/SFR30-2013_Text.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/225699/SFR30-2013_Text.pdf
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having special educational needs if schools focused on improving 
teaching and learning for all, with individual goals for improvement”.  
 
The report continues “As a whole, pupils currently identified as having 
special educational needs are disproportionately from disadvantaged 
backgrounds, are much more likely to be absent or excluded from 
school, and achieve less well than their peers, both in terms of their 
attainment at any given age and in terms of their progress over time”. 
 
The Commission acknowledges the argument made by Ofsted, and 
suggests that this underlines the merits of an enhanced focus on 
reasonable adjustments alongside the new SEN arrangements in the 
Bill and Code of Practice.  Providing reasonable adjustments requires 
the school to identify what additional support a disabled pupil needs to 
remove barriers to learning and to achieve well, and that may be by 
adopting different teaching styles rather than more costly interventions. 
The EHRC has produced Technical Guidance that includes examples of 
reasonable adjustments in schools.7  
 
Improving learning support for young people with SEN and disabilities is 
important as currently they are less likely to have educational success8. 
The percentage of pupils who achieved 5 or more GCSE grades 
between A-C or equivalent including English and mathematics was: 
 
• 28% for pupils receiving School Action provision, 
• 20% for pupils receiving School Action Plus provision, and  
• 8% for pupils with a statement of SEN.  
 
This compares with 69% of pupils with no identified SEN. 
 
The difference in educational outcomes does not just apply to children 
with special educational needs. 47% of children whose primary need 
related to visual impairment attained five good GCSEs including English 
and maths, and children whose primary need related to hearing 
impairment scored even lower at 37%. 
                                                           
7  The Commission’s technical guidance on the reasonable adjustment duty, is available at: 
http://www.equalityhumanrights.com/uploaded_files/EqualityAct/reasonable_adjustments_for_disable
d_pupils_guidance_pdf.pdf 
8 Department for Education (2013) GCSE and Equivalent Attainment by Pupil Characteristics in 
England, 2011/12, SFR04/2013 

http://www.equalityhumanrights.com/uploaded_files/EqualityAct/reasonable_adjustments_for_disabled_pupils_guidance_pdf.pdf
http://www.equalityhumanrights.com/uploaded_files/EqualityAct/reasonable_adjustments_for_disabled_pupils_guidance_pdf.pdf
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The Commission’s analysis therefore suggests that to close attainment 
gaps it is essential that all young people with disabilities and SEN are 
identified and provided with the additional specialist support that they 
require through the new framework.  
 
Recommendations and proposed amendments 
 
It is important to ensure that the new special educational provisions and 
the Equality Act 2010 reasonable adjustments duties work together 
effectively to deliver the aims of the legislation in improving education 
outcomes for disabled young people. Regressing from the current level 
of support will very likely affect educational outcomes of disabled pupils. 
For this reason the Commission is recommending that the Equality Act 
2010 reasonable adjustment duties are stated on the face of the Bill, to 
make sure schools and FE institutions understand the obligations placed 
upon them by the Equality Act. We are also recommending that the 
Code of Practice includes the duties placed on schools by the Equality 
Act to make reasonable adjustments.  
 
To this end, the Commission suggests consideration is given to the 
amendments suggested below during the Committee Stage of the Bill in 
the House of Lords: 
 
Clause 30: Local offer for children and young people with special 
educational needs  
 
How schools cater for disabled children in their area could be included in 
local authorities’ published information about special educational 
provision, by including information required by clause 65. This would 
provide parents and young people with information about how local 
authorities are delivering statutory obligations under the Equality Act 
2010 and should not incur any extra costs. It would also be a way of 
ensuring duties owed to disabled pupils by the Equality Act 2010 are 
recognised and carried out by schools, including providing a summary of 
the accessibility plans of schools in the local authority’s area.  
 
Amendments to Clause 30 
 
Clause 30. Page 24, line 36, at end insert— 
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“( ) a summary of relevant information from the SEN information 

reports for schools in the local authority, as per s.65 of this 
Act.” 

 
Clause 30. Page 24, line 36, at end insert – 
 

“( ) the strategy prepared by the local authority under 
paragraphs 1 and 2 of Schedule 10 to the Equality Act 2010 
(Accessibility strategy).” 

 
Clause 33: Children and young people with EHC plans; and Clause 
34: Children and young people with SEN but no EHC plan 
 
It should be made clear in these clauses that disabled children are 
covered by the reasonable adjustment duty, as required by the Equality 
Act 2010, regardless of whether they have an EHC plan or not. This 
includes making adjustments to provisions, criteria or practices, and the 
provision of auxiliary aids and services. 
 
Amendments to Clauses 33 and 34 
 
Clause 33. Page 27, line 16, at end insert— 
 

“( ) This section does not affect the duties of schools imposed 
by s.85(6) of the Equality Act 2010, which places a duty on 
the responsible body of a school to make reasonable 
adjustments for disabled persons.” 

 
Clause 34. Page 28, line 15, at end insert— 
 

“( ) This section does not affect the duties of schools imposed 
by s.85(6) of the Equality Act 2010, which places a duty on 
the responsible body of a school to make reasonable 
adjustments for disabled persons.” 

 
Clause 37: Education, Health and Care Plans 
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Where a child has a disability under the Equality Act 2010, and 
reasonable adjustments have been made for that child, there could also 
be a requirement for this to be recorded in the EHC plan or what might 
be defined as an ‘EHC (reasonable adjustments) plan’.  
 
Amendment to Clause 37 
 
Clause 37. Page 30, line 20, at end insert— 
 

“( ) the child or young person’s disability and the reasonable 
adjustments made to address the substantial disadvantages 
the child faces, where relevant, as required by s.20 of the 
Equality Act 2010.” 

 
Clause 65: SEN information report 
 
This places a duty on governing bodies of maintained schools and 
proprietors of Academies to prepare an information report on SEN and 
disability provision to include arrangements both for the SEN policy and 
for the admission of disabled pupils, the steps taken to prevent less 
favourable treatment of disabled pupils, the facilities provided to assist 
access to the school by disabled pupils, and the accessibility plan which 
schools must publish under the Equality Act 2010. 
 
It is suggested that clause 65 be amended to include an additional 
requirement on schools, when compiling their SEN information report, to 
include information about what anticipatory reasonable adjustments are 
in place for disabled persons generally, which would then be 
summarised in the local offer, as suggested above for clause 30. 
 
Amendment to Clause 65 
 
Clause 65. Page 46, line 19, at end insert— 
 

“( ) the reasonable adjustments that are in place for disabled 
persons, as required by s.20 of the Equality Act 2010.” 

 
Clause 67: Code of Practice 
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This clause could be amended such that the Code of Practice includes 
details about the requirements placed on a school by the reasonable 
adjustments duty, as per the Equality Act 2010. This duty applies to all 
disabled children regardless of whether they have an EHC plan, or 
whether they have been assessed for EHC needs, although the duty 
may well be discharged if the child has special educational provision in 
place.  
 
This is in line with the expressed intentions of the Schools Minister at the 
All Party Parliamentary Disability Group (APPDG) in April this year9.  
This amendment would lead to the inclusion of information as set out in 
the Commission’s Reasonable Adjustments Technical Guidance,10 
explaining the duties a school has towards a child who has a disability 
but is not considered to have a SEN. In particular this would cover if 
reasonable adjustments need to be made to address any substantial 
disadvantage, and how the reasonable adjustment duty works in 
conjunction with requirements to provide special educational provision. 
 
Amendment to Clause 67  
 
Clause 67. Page 47, line 32, after “Part”, insert— 
 

“, and the duties imposed by Section 20 of the Equality Act 
2010 (duty to make adjustments for disabled persons),”. 

 
About the Equality and Human Rights Commission 

                                                           
9 The Parliamentary Under-Secretary of State for Education, Edward Timpson MP, said at the APPDG 
on 24th April 2013:  

One of the things I am keen to do through the Children and Families Bill, and particularly through 
the Code of Practice, which is a statutory document - so schools have to take regard to it, is to 
marry up that code with the Equality Act, so that schools, teachers in schools, are clear where they 
are responsible, and what the rights are of young people who are in their schools. So, we are 
looking at referring closely in the Code of Practice to the Equality Act and everything that pertains 
to it that should reflect on better provision of special educational needs and disability provision 
within schools and the guidance that the EHRC, Equality and Human Rights Commission, has 
produced, a very helpful guidance around reasonable adjustments duty. 

10 The Commission’s technical guidance on the reasonable adjustment duty, is available at: 
http://www.equalityhumanrights.com/uploaded_files/EqualityAct/reasonable_adjustments_for_disable
d_pupils_guidance_pdf.pdf 

 

 

http://www.equalityhumanrights.com/uploaded_files/EqualityAct/reasonable_adjustments_for_disabled_pupils_guidance_pdf.pdf
http://www.equalityhumanrights.com/uploaded_files/EqualityAct/reasonable_adjustments_for_disabled_pupils_guidance_pdf.pdf
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The Equality and Human Rights Commission is a statutory body, 
established under the Equality Act 2006.  It is the independent advocate 
for equality and human rights in Britain. It aims to reduce inequality, 
eliminate discrimination, strengthen good relations between people, and 
promote and protect human rights.  
 
The Commission enforces equality legislation on age, disability, gender 
reassignment, marriage and civil partnership, pregnancy and maternity, 
race, religion or belief, sex, sexual orientation, and encourages 
compliance with the Human Rights Act. It also gives advice and 
guidance to businesses, the voluntary and public sectors, and to 
individuals. 
 
The Commission has a statutory duty under the Equality Act 200611 to 
encourage and support the development of a society in which:  people’s 
ability to achieve their potential is not limited by prejudice or 
discrimination, there is respect for and protection of each individual’s 
human rights, there is respect for the dignity and worth of each 
individual, each individual has an equal opportunity to participate in 
society, and there is mutual respect between groups based on 
understanding and valuing of diversity and on shared respect for equality 
and human rights. 
 
The Commission is responsible for monitoring the effectiveness of the 
equality and human rights enactments and advising on the effectiveness 
of enactments, as well as the likely effect of a proposed change of law12. 
As a UN accredited National Human Rights Institution, the Commission 
is required to ‘promote and ensure the harmonisation of national 
legislation, regulations and practices with the international human rights 
instruments to which the State is a party’.13  This includes the European 
Convention on Human Rights, incorporated in the Human Rights Act 
1998. 
 
Find out more about the Commission’s work at: 
www.equalityhumanrights.com  
 
                                                           
11 Equality Act 2006, section 3. 
12 Equality Act 2006, section 11. 
13 Principles relating to the Status of National Institutions (The Paris Principles), Adopted by General Assembly 
resolution 48/134 of 20 December 1993. 

http://www.equalityhumanrights.com/
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