
Legal intervention on religion or belief rights: seeking your views
Summary

Last month we announced that we had applied to intervene at the European Court of Human Rights and we have now been granted permission to do so.
We are considering using the four cases already before this Court as a platform to advise on and clarify the interpretation of human rights laws. We are seeking your views on our proposed submission on the human rights elements of the four cases claiming religious discrimination, and separately, whether the concept of reasonable accommodation has any useful practical application in cases concerning the manifestation of religion or belief. 
Your views 
The Court has just given us permission to intervene.  We are seeking your views by Monday 5th September.  This is a short deadline but, as we expected, the Court has only given us a few weeks in which to prepare our submissions. 
We had suggested that our intervention might put forward the idea of extending the concept of reasonable accommodation beyond disability. However, we also know that this idea needs more careful consideration than the timetable for the European Court of Human Rights allows. 
This document is in two sections. The first section is about what we think we will say in our intervention submission. The second section explores the concept of reasonable accommodation for religion or belief. There are questions at the end of each of these sections along with details of how to let us know your views.
Application to intervene

Four religious discrimination cases before the European Court of Human Rights are likely to be heard together. This is an unprecedented opportunity to clarify the legal principles that should apply to claims of religious discrimination.
The cases are: 
· Nadia Eweida & Shirley Chaplin against the United Kingdom (Application numbers 48420/10 and 59842/10)
· Lillian Ladele and Gary McFarlane against the United Kingdom (Application numbers 51671/10 and 36516/10) 
NB: More information about each of these cases can be obtained directly from the European Court of Human Rights
. The Commission has had no direct involvement in the facts of these cases and will only make submissions on the principles involved and the application of the law.
Our intervention will be as an expert and independent body and not in support of any of the parties in this litigation. The Commission's role in intervening is to give its expert opinion on the appropriate application of law.
Section 1: Our proposed submission

We are planning to intervene only on the aspects of these cases concerning articles 9 and 14 of the European Convention on Human Rights. 
Article 9
Everyone has the right to freedom of thought, conscience and religion; this right includes freedom to change his religion or belief, and freedom, either alone or in community with others and in public or private, to manifest his religion or belief, in worship, teaching, practice and observance. 
Freedom to manifest one's religion or beliefs shall be subject only to such limitations as are prescribed by law and are necessary in a democratic society in the interests of public safety, for the protection of public order, health or morals, or the protection of the rights and freedoms of others. 
Article 14
The enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status. 
We think our submission should focus on the issues for the current UK legal framework in terms of compliance with articles 9 and 14 of the European Convention on Human Rights as demonstrated by many domestic cases to date. 
We believe that where possible ways should be found within the law of promoting the resolution of disputes at an early stage, without protracted, costly, complex legal proceedings that irretrievably damage relations between the parties.
We propose to intervene in:
· Eweida and Chaplin on the basis that the Courts may not have given sufficient weight to Article 9(2) of the Convention.
· Ladele and Mcfarlane on the basis that the domestic courts came to the correct conclusions.
The main question in these cases is whether each applicant's article 14 rights (taken together with article 9) under the European Convention of Human Rights was unjustifiably breached in each case. 
The Eweida and Chaplin cases involve two stages in deciding whether an unjustifiable breach of those articles has occurred. 
First the European Court of Human Rights has to decide whether the restriction on two Christian employees wearing a cross over their other clothing at work amounted to an interference with their right to manifest their religious belief.
If such interference is established in Eweida, the next question before the Court is whether or not there was a breach of the State's positive obligation to protect her rights under article 9. In Chaplin the next question before the Court is whether the interference was “necessary in a democratic society”.  
The Ladele and McFarlane cases involve two Christians who sought accommodation in the workplace of their religious views on same-sex relationships. 
Both applicants say that domestic law failed to protect adequately their right to manifest their religion, contrary to Article 9 of the European Convention on Human Rights, taken alone and in conjunction with Article 14. 
The question for the European Court of Human Rights in both these cases is whether there has there been an unjustifiable breach of article 9 alone or together with article 14. In these cases interference with their right to manifest their religious belief was established before the domestic courts and tribunals. 
However both cases failed at the justification stage at which it was held that the employer's indirectly discriminatory actions were justified as a proportionate means of achieving a legitimate aim. 
What happens next?

Many of you have already contacted us to express an interest in the content of our submission and we are now seeking your views on our proposals as detailed above. 
We hope the following two questions will help you share your practical experiences and views with us: 
1. Please let us know if you think the UK tribunals and courts applied the correct principles to the cases of Eweida or Chaplin to ensure that freedom of religion and belief was properly respected as set out in articles 9 and 14 of the European Convention? Please let us have your views on the cases and whether there are specific aspects you think are important.
2. Please let us know if you think the UK tribunals and courts applied the justification test correctly in the cases of Ladele or McFarlane?   Please let us have your views on the cases and whether there are specific aspects you think are important.
Section 2: Reasonable accommodation
One of the considerations we also want to look into in this consultation is whether the concept of reasonable accommodation would have any useful practical application.
How might it work in practice?
A situation may arise where someone believes they are being put at a disadvantage because of rules or practices that do not take into account their right to manifest their religion or belief. 
We believe that – where possible – ways should be found within the law of promoting the resolution of such disputes at an early stage, without protracted, costly, complex legal proceedings that irretrievably damage relations between the parties.
Reasonable accommodation would allow people to explore what might be done to overcome or reduce any disadvantage; and if any of those options were or were not reasonable. 
The accommodation of rights should not require the rights of one person to cancel out or to trump the rights of another. It would not be reasonable for an accommodation on religious – or indeed any other grounds – to result in other unlawful discrimination. Nor would it be reasonable for an accommodation to infringe the fundamental rights of others, not least because this would breach article 9(2) of the European Convention on Human Rights. 
History
In Canada the concept of reasonable accommodations has applied across all equality grounds, including religion or belief. The former President of the Employment Appeal Tribunal (now Lord Justice Elias, who determined the case of Ladele when it was before the Employment Appeal Tribunal) has written about the possible benefits of a reasonable accommodations duty in respect of religion or belief discrimination cases. It was recommended to the Home Office in 2001 in a report: "Tackling religious discrimination: practical implications for policy makers and legislators". The government considered whether the concept of reasonable accommodation should be applied to other protected characteristics during the Discrimination Law Review, but decided not to in June 2007.

What happens next?

We have already heard informally from many quarters expressing an interest in the proposed content of our submission. While we have already decided that our submission will not make reference to reasonable accommodation, we are now formally seeking your views on this. 
We hope the following question will help you share your practical experiences and views with us:
3. Do you think some concept akin to reasonable accommodation for individuals wishing to manifest their religions or beliefs in the workplace should be incorporated into the approach to human rights in the UK?
How to respond

Please return your responses by Monday 5th September at the latest.

Where:
Please send us your responses to these questions by email stakeholders@equalityhumanrights.com or to:
Jackie Beer
Director of Stakeholder Relations
Equality and Human Rights Commission
3 More London
Riverside Tooley Street
London
SE1 2RG
We look forward to hearing from you. 
� Details are on the European Court of Human Rights website: �HYPERLINK "http://www.echr.coe.int/echr/Homepage_En"�http://www.echr.coe.int/echr/Homepage_En�


Select “Pending Cases” and then “Communicated cases” dated 2 May 2011


� http://www.communities.gov.uk/documents/corporate/pdf/325332.pdf
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