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Who we are and what we do


The Equality and Human Rights Commission (the Commission) was established on 1st October 2007. We are here for the 60 million people of Britain and Parliament has set us the task of:

· Protecting and promoting equality;

· Protecting and promoting human rights; and

· Ensuring good relations.
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Introduction
1. The Commission strongly welcomes the Government's landmark Equality Bill which we believe will ensure that Britain is well placed to find and support the talent we need to drive our economic recovery. 


2. Overall we think the Bill is well framed and proportionate and will help unblock some of the systemic problems that get in the way of equality for everyone in Britain. We believe the Bill will ease the burden on employers of complying with equality legislation, and the single duty will make it easier for public bodies to tailor public services to meet their communities' needs. 


3. For 40 years British equality legislation has enabled those who are mistreated at work or overlooked by public services for discriminatory reasons to pursue justice through the courts. We have made good progress in tackling the most egregious examples of discrimination, because individuals and organisations now know that they can be brought to account. 
4. However, chronic disadvantage and inequality persist. Half of disabled people are out of work. A Bangladeshi woman is six times as likely to be unemployed as a white woman. A child's postcode at birth is a reasonable predictor for their lot in life as an adult. Our choices and chances in life are still, to a great extent, determined by our origins. 

5. This is not simply the product of ill will on the part of either individuals or organisations; it is a systemic bias. This Bill will improve our systems and structures in order to give everyone a fair chance. Key measures include:
· extension of protection from age discrimination in services and public functions;

· the duty to consider socio-economic disadvantage;

· the new single public sector equality duty, including the extension to the new grounds;

· measures to tackle the gender pay gap;

· power to ensure that procurement is a lever to tackle inequality; and
· extension of positive action for those who wish to use it.
Ensuring the Equality Bill succeeds
6. The Equality Bill is an essential piece of legislation that will make Britain a fairer place to live. We will work with Parliament and our stakeholders to ensure the best possible Bill passes onto the statute book in the current session. 
7. However, the timetable is ambitious and the Commission recognises that some of the amendments to the Bill that we have supported may not go forward. This does not mean that we believe additional measures are not important. But if the Bill does not receive Royal Assent before the General Election is called, it may fail, significantly stalling the progress of equality in Britain. 

8. The exception to this general point relates to amendments to ensure that there is no regression from existing discrimination protection.  In particular, the Commission will continue to act robustly to ensure that the final Equality Act properly transposes and builds upon the unique provisions of the Disability Discrimination Act.   
Codes and guidance

9. The Commission recognises that both statutory and non-statutory guidance will be of key importance in implementing any future Equality Act. We have begun work on a range of resources which will deliver practical advice to employers, providers of services, goods and facilities, public bodies, legal and other advisers, and individuals.

10. Simple, easy-to-follow guidance will explain clearly what needs to be done to implement the law. The Commission will produce four statutory codes of practice on employment; services and public functions; the public sector equality duty; and education.   Alongside these codes, the Commission will produce seven core pieces of non-statutory guidance. 


11. A draft of the first tranche of statutory codes and non-statutory guidance will be made available for public consultation shortly, and the codes are due to be laid before parliament from June 2010. 
Response to amendments

Amendment 58:

Clause 31, Schedule 3 - To remove exemption for education services to not provide auxiliary aids
Page 137, line 27, leave out paragraph (b) 
and

Amendments 107 and 108:

Clause 98, Schedule 13 – To remove exemption for education services to not provide auxiliary aids

107*
Page 182, line 36, leave out "requirement" and insert "and third requirements"

108*
Page 183, line 4, leave out first "the" and insert "each"

(NB. The Commission’s primary aim is that the Equality Bill should succeed, so further amendments that will delay it should be avoided.)

12. The Commission supports these important amendments, as we are concerned that, as it stands, the Bill continues to exempt schools from duties to provide auxiliary aids and services under the reasonable adjustments provisions.
13. It was assumed at the time of extending the Disability Discrimination Act to schools in 2001 that the Special Educational Needs framework would deal with any child’s need for ‘auxiliary aids and services’.  

14. However, it has since become apparent that a significant number of children requiring adjustments or support at school, for example children with medical needs, but not with learning difficulties or special educational needs, are not receiving the support they require in order to progress.  This means that specific barriers to education are currently faced by many disabled children whose access requirements in relation to education do not relate to a special educational need.  In practice, there are significant gaps left by the exclusion of the auxiliary aids and services duty from equality legislation.
15. Furthermore, since the introduction of the DDA in schools, government policy has been to rely less and less upon the ‘statementing’ process and to increase the capacity of schools to cater for SEN from within their own resources.  
16. The Commission agrees that this exemption should now be lifted, both to ensure such children are supported by the law and to provide fresh impetus to schools to become more inclusive. 
 
17. The Commission would not foresee the Bill replacing the rights accorded to children with Special Educational Needs by the Education Act 1996 (as amended by the Special Educational Needs and Disability Act 2001), but rather co-existing with these rights. 
Amendment 58ZB, 58ZC, 58ZE: 
Clause 98, Schedule 13 – To amend exemption for immigration in relation to disability discrimination provisions

18. Schedule 3 Paragraph 16 creates a new exemption concerning disability discrimination and immigration decisions. Protection from disability discrimination in relation to decisions to refuse entry clearance and in relation to leave to enter or remain is not prohibited where it is on the ground that doing so is "necessary in the public good". The explanation for this is said to be that such was not necessary prior to the Bill because the Disability Discrimination Act (DDA) did not cover direct discrimination in the exercising of public functions.  
19. According to the Explanatory Notes:

“An express exception was not previously needed since the Disability Discrimination Act 1995 did not prohibit direct discrimination in the provision of services or exercise of a public function, and because disability related discrimination, which did apply to the provision of services or exercise of a public function, could be justified if it was necessary not to endanger the health or safety of any person.  Example:  A person who arrived at a British airport with TB could be refused entry if this was considered necessary to protect the health of the general public.”

20. The explanation is problematic because, as the Explanatory Notes acknowledge, disability-related discrimination was always covered by the DDA in the context of the exercising of public functions including immigration functions (section 21D, DDA) and there was no blanket exclusion in relation to the same. Instead, any such discrimination would have had to be justified having regard to certain conditions or if any discrimination was proportionate means of achieving a legitimate aim.  
21. This exception links to the government's reservation to the UN Convention on the Rights of Disabled Persons relating to immigration.  The Commission, along with the recent JCHR report on reservations to the Convention, argued that the reservation is unnecessary and inconsistent with the objects and purpose of the Convention, in particular the right under article 18 of the Convention to liberty of movement without discrimination on grounds of disability. 
22. The proposed new exception does not require a legitimate aim or proportionality and also is not in compliance with the government's obligations under the Convention.
23. In relation to paragraph 16, the Commission's position is that an approach similar to section 21D is appropriate, requiring a legitimate aim and proportionality, with an addition that any amending Regulations also be subject to a requirement of a legitimate aim and proportionality.
Amendment 64 - 69:
and 

Amendments 69A*; 69B*; 69C*; 69D*; 69E*; 69F*; 69G*; 69H*; 108R* and 136ZD*:
Clause 60 – Amendment to the clause on pre-employment health questionnaires 
(NB. The Commission’s primary aim is that the Equality Bill should succeed, so further amendments that will delay it should be avoided.)
24. The Commission strongly welcomes the Government’s amendments to prohibit the use of pre-employment questionnaires, except in prescribed circumstances. We also welcome new powers to take action in respect of organisations which contravene this prohibition.
25. Many disabled people, particularly those with stigmatised conditions such as mental health conditions or HIV, continue to experience discrimination by employers when applying for a job.  Research carried out by Rethink found that fewer than 4 in 10 employers would consider employing someone with a history of mental health problems.   A Rethink survey of over 3,000 mental health service users found that 41% of respondents were put off even applying for jobs because of the fear of discrimination from employers.  

26. It is for this reason that the Work and Pensions Committee stated in its report on the Equality Bill
 that it endorsed the Disability Rights Taskforce's recommendation that disability related enquiries before a job offer should be permitted only in very limited circumstances and that: 


“As a general rule such questions should only be permitted after a conditional/provisional job offer has been made. There will be cases where a job offer is withdrawn because of health-related concerns or because reasonable adjustment for a disability is not possible. However, the process would then be transparent, and where there is disagreement as to the decision, further consideration or mediation are possible.”

27. Clause 60, however, as it was previously drafted did not prohibit such inquiries. It simply provided that where such inquiries are made (other than for specified purposes) and an individual is not offered work; the individual may bring a claim in respect of the failure and the burden of proving disability discrimination shifts to the employer.  So the employer would have to prove that they did not refuse employment or work as a result of having made the inquiry. 

28. We believe as amended the clause will act as far more of a deterrent than shifting the burden of proof in the event that an individual brings a claim. This is likely to have benefits not only to individuals, but will also provide clarity to employers regarding the consequences of asking such questions.
Amendments 89: 

Clause 78 – Gender pay gap information 
29. The Commission opposes amendments which seek to remove clause 78. 
30. Clause 78 enables the Government at some future date to oblige employers to publish information on any gender pay gap in their organisation. 
31. The clause is limited in scope. It applies only to private companies and third or voluntary sector organisations employing at least 250 employees. There are some 6,900 of these, employing over 10 million employees. Organisations employing fewer than 250 employees would not be affected.
32. It is, though, crucial, as after 40 years of equal pay legislation there is still a gender pay gap.  The full-time gender pay gap has narrowed from 29.4 % in 1975, when the legislation came into effect, to 16.4 % in 2009. This means many women face an unfair and lifelong disadvantage.  

33. In 2006 the Women and Work Commission estimated that removing barriers to women working in occupations traditionally done by men and increasing women’s participation in the labour market could be worth between £15 billion and £23 billion or 1.3 to 2.0 % of gross domestic product 
34. 
An average woman working full-time from age 18 to 59 would lose £361,000 in gross earnings over the course of her working life, as compared to an equivalent male. Differences on this scale contribute to women’s poverty in work and in retirement, and also impact on their partners and their children. 


35. The Commission has produced a separate briefing on our proposals for voluntary reporting of gender pay by companies against agreed metrics before 2013.  The recommendations were developed at the Government’s request through consultation with the CBI, TUC and key stakeholders in the private and third sectors.  Please email ellie.rose@equalityhumanrights.com for a copy of this briefing. 
Amendment 92: 

After clause 78 - New clause: Representative actions in equal pay claims
Insert the following new Clause— 
 "Representative actions in equal pay claims...
(NB. The Commission’s primary aim is that the Equality Bill should succeed, so further amendments that will delay it should be avoided.)
36. The Commission has called for this amendment.  

37. In light of the number of equal pay claims in the Employment Tribunal system, we recommend the introduction of representative actions which would allow the Commission, trade unions and other representative groups to bring claims on behalf of groups of employees. 


38. Currently, only individuals can bring a claim of discrimination or unequal pay, and while this is obviously appropriate where the claim is one that affects only one individual, it is cumbersome and wasteful in circumstances where a group of people may have a claim.  

Amendment 99A:

Clause 83, Schedule 9 – To amend definition of employment for the purposes of an organised religion 
39. 
It is right that any exception to the general prohibition on discrimination should be narrowly tailored. It is also important that organised religions are given greater legal certainty as to the posts which are within the scope of the exception. We therefore welcome Government amendment 99A, which specifies on the face of the Bill that ministers of religion are indeed covered by the exception. 
40. 
The European anti-discrimination directives provide that where an employer seeks to apply a requirement in respect of an employee’s sex, gender reassignment or sexual orientation, it must be demonstrable that the requirement is ‘genuine and determining’. The Commission is therefore concerned that paragraphs 1 and 2 of Schedule 9 must make clear that the requirement must be a genuine and determining requirement. 

Amendment 102: 
Clause 83, Schedule 9 – To remove the default retirement age
Page 167, line 2, leave out paragraph 8
(NB. The Commission’s primary aim is that the Equality Bill should succeed, so further amendments that will delay it should be avoided.)
41. The Commission has supported amendments to remove the National Default Retirement Age. The Employment Equality (Age) Regulations 2006 introduced a national default retirement age (NDRA) of 65  together with a linked provision allowing employers to refuse to recruit job applicants who have reached, or are approaching, 65.   This Bill imports both these measures into primary legislation.

42. The Commission believes removing the NDRA will put age discrimination legislation on an equal footing with the other equality strands and make the law simpler and clearer - for both employee and employers. Being forced to stand down from a job because of your age rather than your ability is one of the most blatant forms of age discrimination older people face.

43. We understand that employers are concerned that abolition of the default retirement age will mean an increase in both red tape and legal claims. However, in the USA, the number of age discrimination claims actually fell when the Mandatory Retirement Age was banned.

44. There are positive business and economic benefits to scrapping the Mandatory Retirement Age, as well as demographic drivers. By 2021 there will be four million more older people and one million fewer adults under 50.  Employers will have no choice but to rely on a more age diverse workforce. 


45. It should be noted that these amendments would not prevent forced retirement altogether.   In exceptional cases, particular employers might continue operating mandatory retirement ages for certain jobs, provided their practice could be objectively justified.   However, individual employees facing dismissal would be able to bring an Employment Tribunal claim arguing that the mandatory retirement age was an unjustifiable exception to the general rule against age discrimination.

� ‘The Equality Bill: how disability equality fits within a single Equality Act’, Work and Pensions Committee, April 2009 � HYPERLINK "http://www.publications.parliament.uk/pa/cm200809/cmselect/cmworpen/158/15802.htm" �http://www.publications.parliament.uk/pa/cm200809/cmselect/cmworpen/158/15802.htm� 
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